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232 YALE LAW JOURNAL 

Contracts — Restraint of Trade — Use of Trade Name. — The plaintiffs, manu- 
facturers of motion picture films, engaged the defendant, an actor of almost no 
experience, to work for them on contracts from year to year. Each yearly con- 
tract provided that he should act under the name of Stewart Rome while em- 
ployed by the plaintiffs, but that he should never use that name when not acting 
for them. After three years with the plaintiffs, during which time he became 
famous as the actor, Stewart Rome, the defendant left for war service. On his 
return he was engaged by a rival firm and immediately proceeded to act under 
the name of Stewart Rome. The plaintiffs brought this action to restrain him 
from using that name. Held, that an injunction should not be granted. Hep- 
worth Manufacturing Co. Ltd. v. Wernham Ryott (1919, Eng. Ch.) 121 L. T. 
Rep. 226. 

The decision in the instant case was based on the ground that the contract was 
void as an illegal restraint of trade. Contracts not to use a firm name have been 
loosely classed as not in restraint of trade. Vernon v. Hallam (1886) 34 Ch. D. 
748. But it is clear that the purpose and the effect of such a contract is to 
restrain trade, whatever the device used. The real holding is that it is not an 
illegal restraint of trade. The same seems to be true of the instant case. The 
question is whether such a restraint is illegal. The accepted rule is that a con- 
tract in partial restraint, like that in the instant case, must be unreasonable before 
it will be held illegal. Maxim-N ordenfeldt Gun Co. v. Nordenfeldt [1893] 1 Ch. 
630, [1894] A. C. 535; Harrison v. Glucose Sugar Refining Co. (1902, C. C. A. 
7th) 116 Fed. 304. Similar considerations lie at the root of the rules on agree- 
ments to obtain contracts from the government. See (1919) 28 Yale Law 
Journal, 502. Certain kinds of contracts are held reasonable or unreasonable 
"as a matter of law." Covenants not to use a firm name, mentioned above, are 
one class almost analogous to that in the instant case. But it is evident that the 
defendant's covenant, not being made to protect a sale of good-will, is not suf- 
ficiently similar to justify a classification with such contracts; for in the instant 
case, unless the defendant uses the name Stewart Rome, it will be of no benefit 
to anyone, whereas, in the sale of good-will, the name is in constant use. Another 
type of contract, similar to the one in the instant case, is that of the physician's 
assistant not to practice in the vicinity of the physician who has instructed him. 
Such contracts are held valid, probably in order not to discourage such instruc- 
tion. Freudenthal v. Espey (1909) 45 Colo. 488, 102 Pac. 280. In the instant 
case, the employer has incurred expense in training the actor, in marketing the 
productions, in advertising, and in building up a reputation for the actor. The 
question is, therefore, whether the actor shall be kept free from a condition of 
servitude or the employer shall be protected in his investment. If the instant 
case be followed, the training of actors might be discouraged, since the employers 
would not be protected, as are the doctors in the above mentioned cases. Never- 
theless, the principal case has taken what seems the preferable view. It is to be 
noted that the defendant's contract, unlike the physician's assistant, prevented the 
use of the name Stewart Rome anywhere. 



Evidence — Expert Testimony — Basis. — The plaintiff sued to recover damages 
for blindness, alleged to have been caused by an electrical flash which was the 
result of the defendant's negligence. A certain physician had examined the plain- 
tiff after this suit was instituted, but had never treated him. He was permitted to 
testify, as an expert witness, that the plaintiff was totally blind in his left eye, 
basing his opinion, in part, upon the statements which the plaintiff had made to 
him. Held, that the admission of this evidence was error. Bell v. Milwaukee 
Electric Ry. & Light Co. (1919, Wis.) 172 N. W. 791. 

The weight of authority requires that the facts upon which an expert's opinion 



